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�
Who will manage the .EU domain? Legitimising the authority of a pan-European Registry Organisation.





Issue: In seeking to strengthen the image and infrastructure of electronic commerce within the European Union, the Information Society Directorate, DGXIII, issued a proposal regarding the creation of an .eu  top-level domain on 2 February 2000. 





Relevance: From an Internet user perspective, the legitimacy both of an .eu TLD, and the authority of any eventual pan-European Registry Organisation, will be closely related to the way in which the policy implications of this initiative are resolved. 





Introduction





The Domain Name System (DNS) is one of the fundamental architectures facilitating the identification of specific locations on the Internet. The DNS is hierarchically structured in accordance with an inverted tree schemata (see Figure 1). The domains immediately below the root are known as top-level domains (TLDs). At present there are three types of TLDs: (i) generic top-level domains (gTLDs); (ii) country-code top-level domains (ccTLDs); and (iii) top-level domains restricted to use by the United States government (see Table 1).





Figure 1: Structure of the Domain Name Addressing System


�


Source: Author’s Diagram





�
Table 1: Defining Features of Top-Level Domains


Type of Top-Level Domain�
Defining Features�
�
Generic top-level domains (gTLDs)�
International in scope;


Not linked to any particular political jurisdiction;


Currently five in use: .com, .org, .net, .edu, .int


�
�
Country code top-level domains (ccTLDs)�
Linked to specific political jurisdictions;


Based generally on the English language two-character codes detailed in ISO-3166 (ie. be for Belgium, fr for France, de for Germany)


�
�
Restricted Top-Level Domains�
.gov restricted for exclusive use by agencies of the United States Federal government; 


.mil restricted for use by the United States military services and its agencies�
�
Source: Author’s Table





Internet users may register names at either the ccTLD or gTLD level. Within Europe, ccTLDs tend to be administered at the national level in accordance with policies that restrict the acceptance of name registrations to users within national jurisdictions. However, there are some exceptions to this approach. For example, the registration policies of the Austrian, Danish, Luxembourg, and United Kingdom registries do not require name registrants to have a clear affiliation with these countries. The registration of names at the gTLD level, on the other hand, is currently administered by the American-based company, Network Solutions Inc.. By far, the most popular domain it administers is the .com, with approximately 12 million names registered in it at the start of June 2000. In contrast to the majority of European ccTLD registration policies, the acceptance of applications for names at the gTLD level is not linked to the geographical locale of registrants. 





In the light of a growing scarcity of desirable names in the .com gTLD, and the different registration policies associated with national domains, expanding the DNS to include an .eu domain has the potential to benefit European Internet users in a number of ways:





An .eu domain would provide European Internet users with greater choice in selecting TLDs within which to register names. Therefore, for European Internet users the creation of an .eu domain could potentially reduce conflicts between name registrants over desired, or popular names and slogans.


The creation of an .eu domain has the potential to increase opportunities for competition in the provision of registrar services in accordance with European Union competition and internal market law. This outcome, however, will be contingent on the manner in which the registration system for this domain eventually is structured.





The creation of an .eu domain might stimulate the further development of electronic commerce services in Europe by potentially fostering innovations in the development of value-added registration services. This would be facilitated, in part, by the fact that this domain would most likely be administered through the implementation of unified registration rules applicable to all Internet users within the European Union.





Given the linguistic diversity of Europe, the implementation of an .eu domain could also facilitate the development and implementation of multi-lingual naming technologies.





It should be noted, however, that these potential benefits are not restricted solely to European-based Internet users. They are applicable to any expansion in the number of available TLDs. In seeking to attain these potential benefits within the European context, a number of policy issues relating both to the .eu TLD, and the registry organisation that may eventually be responsible for its administration must be considered. 





Policy Considerations for Creating an .EU Top-Level Domain





The notion of increasing the number of available TLDs has underpinned numerous political and legal controversies associated with domain naming since 1995. These conflicts have culminated in the drafting, and attempted implementation of no less than three separate regulatory frameworks including, the Internet Ad Hoc Committee (IAHC)/gTLD-MoU initiative, the United States government Green Paper, and the United States government White Papers on the Technical Management of Internet Addressing. The latter document served as the policy statement for the transfer of responsibility for the administration of the DNS to the private sector. 





Responsibility for the introduction of new TLDs falls under the remit of Internet Corporation for Assigned Names and Numbers (ICANN). To date, its approach to expanding the number of TLDs has been largely one of ‘wait and see’. However, ICANN and its constituent organisations are expected to decide on whether, how, and when, to add new gTLDs to the DNS before the end of the year 2000.





	In the light of this bottleneck, the European Commission has proposed that the .eu domain should be treated as a ccTLD � ADDIN ENRfu ��(European Commission 2000a)�. However, the territorial code EU has yet to be standardised or even included on the primary list of ISO-3166 two-letter country codes. Despite this fact, the European Commission is requesting that ICANN delegate an .eu domain on the basis of a decision by the ISO-3166 Maintenance Agency to reserve this two-letter code as a ccTLD identifier. Although the majority of respondents to the Commission’s proposal expressed support for the establishment of an .eu domain � ADDIN ENRfu ��(European Commission 2000b)�, this approach to its creation raises several policy issues whose resolution may influence how any future expansion of the Internet’s TLDs proceeds.





The creation of an .eu domain would entail the establishment of a supranational TLD that transcends the current dichotomy between ccTLDs and gTLDs. Consequently, the creation and allocation of such a domain would establish a precedent that other regional entities may seek to exploit so as to promote the development of inter-networking and electronic commerce in their respective jurisdictions. For example, if ICANN were to delegate the .eu domain as a ccTLD, one might foresee other regional associations such as the North American Free Trade Agreement (NAFTA), the Asia Pacific Economic Co-operation forum (APEC), and/or the Association of Southeast Asian Nations (ASEAN) also requesting the establishment of ISO-3166 letter codes to facilitate the creation of TLDs representing their respective regions. Simply put, other regional associations are also in a position to claim that, on the basis of their respective size, economic importance, and the extensive use that could be made of new TLDs for the development of electronic commerce in these regions, the ISO-3166 Maintenance Agency should either create new codes, or reserve existing codes, for Internet related purposes.





Although the European Commission is requesting that the .eu domain be allocated as a ccTLD, such a domain will be widely perceived by Internet users as an alternative, yet functional equivalent, to other gTLDs. Hence, as the Association des Industries de Marque (AIM) has noted in its response to the Commission’s proposal, “appearance on the ISO 3166 list should not be a justification for .eu”. Rather, “if the concept has merit it should win or die on that merit”. The point being made here is that it remains unclear what added value an .eu domain would have over other gTLDs that may be created at a future date. Moreover, support for expanding the number of available TLDs is less than unanimous. For example, in a general questionnaire distributed by the author to 408 UK based providers of Internet services in November 1998, only 55% of the 106 respondents claimed to support TLD expansion. In addition, holders of trademark and intellectual property interests have also expressed concern about a potential link between TLD expansion and an increased risk of trademark infringement. In responding to the Commission’s proposal, several organisations representing these interests have questioned both the necessity of creating a new .eu TLD and how any perceived benefits would actually manifest themselves.





Numerous questions regarding the desirability of expanding the TLD name space in accordance with national or regional jurisdictions remain unresolved. Some commentators have argued that nationally based naming schemes tend to limit price competition and service innovation, are not as semantically useful as gTLDs, and are not well suited to the non-territorial basis of Internet communication � ADDIN ENRfu ��(Mueller 1998)�. In terms of the Commission’s proposal, these concerns manifest themselves in the proposed restricting of the use of the .eu domain to the jurisdictional area of the European Union. Elaborating on this concern the European Committee for Telecommunications Regulatory Affairs (ECTRA) noted in its response to the Commission’s proposal that, “the existence of this limitation could seriously affect the development of the Internet in European countries that are not part of the Union”.





Finally, requesting that ICANN allocate an .eu domain as a ccTLD has the potential to further undermine the fledgling legitimacy of this newly formed organisation. By declaring that .eu should be allocated as a ccTLD, the Commission essentially is circumventing the ICANN consultation process. Within ICANN, responsibility for assessing the merit of new TLDs rests with the working groups that comprise the Names Council of the Domain Name Supporting Organisation (DNSO). Given that this body has not generally involved itself with ccTLD related questions, if .eu was allocated as a ccTLD the DNSO will not have partaken in an assessment of the merits of creating a new type of supranational TLD. This would place ICANN in the precarious position of having to justify allocating the .eu domain, despite the lack of analysis regarding the desirability and/or necessity of introducing a supranational TLD into the domain name system. 





	In spite of the uncertainties outlined above, the Commission has elected to proceed with its initiative claiming that, defining the .eu as a ccTLD is a pragmatic and time saving response to economic demands for additional name space in Europe � ADDIN ENRfu ��(European Commission 2000c)�. In tandem with its request for the allocation of the .eu domain, the Commission has also begun to consult with European-based Internet stakeholders about how this domain should be administered. This undertaking will also give rise to a host of related policy considerations that will influence the legitimacy of the authority exercised eventually by a pan-European Registry Organisation. 





Policy Considerations for Creating a Pan-European Registry Organisation





Due to the semantic ambiguities contained within the White Paper, and the controversies associated with its formation, the legitimacy of ICANN’s authority for managing Internet naming and addressing remains tenuous � ADDIN ENRfu ��(Mueller 1999)�; � ADDIN ENRfu ��(Shaw 1999)�. In order for a pan-European Registry Organisation to avoid a similar fate, the Commission will need to draw some lessons from the events surrounding the formation of ICANN. 





Lesson 1: The Commission’s primary task in the registry formation process should be to facilitate a constructive dialogue among Internet stakeholders that avoids the interest-based factionalism that characterised the formation of ICANN. To date, issues relating to domain name management have been very divisive, with Internet stakeholders demonstrating a general unwillingness to co-operate or compromise when dealing with such matters. Overcoming these problems within the European context will be dependent, in part, on the actions of the Commission throughout the registry formation process. Specifically, its primary role should be that of a neutral arbiter responsible for imposing constraints on the dialogue process in order to ensure that both the registry formation process, and its outcome, are consistent with European public policy.





Lesson 2: The manner in which the collective exercise in decision making initiated by the public consultation process is conducted, as well as the outcome of this process, will affect the new Registry’s flexibility and perceived efficacy among Internet stakeholders. More specifically, the de jure authority of the new Registry will be dependent on the support of interested parties including the European Internet industry, the governments of EU member and non-member states, and private Internet users. Consequently, the Commission should seek to ensure that: (i) the views of all interested parties, including private individual users, are given sufficient representation; and (ii) no particular interest, or group of interests, exert undue influence on the processes associated with the formation of a new Registry, and subsequently, in its operation. The recent decision of the EC Panel of Participants in Internet Organisation and Management (EC-POP) to establish a Steering Group, comprised of an assortment of European Internet stakeholders, to propose administrative and operational policies for the new registry appears to be a step in the right direction � ADDIN ENRfu ��(European Commission 2000d)�.





Lesson 3: A curious omission from the .eu proposal was the lack of any questions regarding the principles that European-based Internet stakeholders believe should guide the evolution of how this new domain is administered. This marks a serious flaw in the Commission’s approach to the registry formation process. In seeking to create a new registry organisation, there is a need to focus on the extent to which the authority it exercises will be of a regulatory nature vis-à-vis Internet users and suppliers. Specifically, a clear distinction must be made between whether the new Registry’s role will be one of European-based Internet governance per se, or one of technical co-ordination. In the ICANN case, the principles of “stability”, “competition”, “private bottom-up co-ordination”, and “representation” have served as benchmarks for interested parties to appraise the legitimacy of its formation process, and subsequently, its activities � ADDIN ENRfu ��(United States Department of Commerce 1998b)�. Although ICANN’s mandate is one of technical co-ordination, its management activities are more akin to those of an inter-governmental regulatory body. This operational discrepancy, combined with the ambiguous nature of the principles that were supposed to have guided its evolution, have contributed to the difficulties ICANN now faces in seeking to earn the trust of Internet users. To avoid similar problems with the pan-European Registry Organisation, non-rhetorical principles that are to guide its evolution should be established prior to determining the new registry’s structure and constitution.





Lesson 4: It cannot be assumed from the outset that the new Registry and/or European domain name registrars should be responsible for applying World Intellectual Property Organisation (WIPO) disputes and trademark policies to eventual registrations in the .eu domain. The reasons for this are twofold. First, although the responses to the Commission’s proposal imply a relatively high level of congruence between the respondents’ views and WIPO recommended polices, the response rate to the proposal was low, consisting only of 92 responses in total � ADDIN ENRfu ��(European Commission 2000b)�. The fact that only 76 of these responses were from European sources raises additional doubts about the extent to which the respondents’ opinions truly reflect the diversity of views of European Internet stakeholders. For example, the author’s November 1998 survey results appear to contradict the Commission’s claims. Only 43% of the 106 UK-based providers of Internet services who responded to the questionnaire indicated support for WIPO involvement in this realm. Similarly, in its response to the Commission’s proposal the European Internet Service Providers Association (EuroISPA) noted that although WIPO should play a key role in deciding what is, or is not a famous name, dispute resolution should not be restricted solely to WIPO-based arbitration. Second, although many of the trans-jurisdictional intellectual property issues that have arisen in the gTLD context are also likely to arise in the commercial applications of the .eu domain, WIPO’s disputes and trademark policies have been criticised heavily for being overly biased in favour of those with trademark and intellectual property interests � ADDIN ENRfu ��(Froomkin 1999)�. Therefore, it may be more appropriate to work toward the development of alternative dispute resolution policies, or implementing modified WIPO arbitration procedures, to achieve a better balance between the interests of individual Internet users and intellectual property holders. Ultimately, the legitimacy of a new pan-European Registry will be enhanced if inclusive strategies, representing the interests of all participants in the registry formation process, are adopted to determine the approach taken to dispute resolution.





Concluding Remarks





In seeking to strengthen the image and infrastructure of electronic commerce within the European Union, the European Commission has claimed that there is a need to create an .eu domain. The establishment of such a domain would mark the introduction of a new type of supranational TLD into the domain name system. Despite this fact, the Commission has declared that the .eu domain should be allocated as a ccTLD, thus circumventing any detailed analysis of the broader issues raised by this initiative. Consequently, questions regarding the desirability and/or necessity of this new type of TLD may remain unresolved.





In accordance with its desire to have the .eu domain allocated in a timely manner, the Commission has also begun consultations with European-based Internet stakeholders regarding the formation of a Pan-European Registry Organisation. The task of creating such an entity will be a complex undertaking fraught with controversies reflecting different actors’ perceptions of the goals of the .eu domain and how these goals might best be achieved. The level of debate associated with this initiative is likely to be directly related to, if not indicative of, the growing economic significance of electronic commerce services. The events associated with the formation of ICANN suggest that the legitimacy attained by an .eu Registry will not be restricted solely to the policies it implements. Rather, it also will be based on the manner in which these policies are derived. Simply put, since the fundamental issue within this context is one of managing a process, there is a need to establish from the outset unambiguous principles to guide the evolution of the new registry. 





By assuming a pro-active role that emphasises constructive dialogue between European-based Internet stakeholders, ensures adequate levels of user representation, and prevents particular interests from exerting undue influence on the registry formation process, the Commission will facilitate the legitimisation of the institution responsible for managing and administering the .eu domain.
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Notes:





For addition additional information about:





Responses to the .eu Proposal, see: 


<http://www.ispo.cec.be/eif/InternetPoliciesSite/DotEU/Responses.html>.





The Internet Corporation for Assigned Names and Numbers (ICANN), see: 


<http://www.icann.org>.





The Names Council of the Domain Name Supporting Organisation, see:


	<http://www.dnso.org>.





Initiatives and controversies associated with the management of Internet names, see:


<http://www.domainhandbook.com>.
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